
2015 YEAR IN REVIEW 
INTERESTING BAP CASES 

STUDENT LOANS 

In re Christ()If 2015 WL 1396630 Unpublished but important 

The Debtor applied for admission to Meridian in 2002. Meridian is a for 
profit entity. Meridian agreed to admit Debtor and offered her $6,000 in 
financial aid to pay a portion of the tuition for that school year. Under this 
arrangement, Debtor did not receive any actual funds from Meridian, but instead 
she received a tuition credit. 

Meridian's had gotten an arbitration award against Debtor. The issue was 
whether it was non-dischargeable. 

11 U.S.C. §523(a)(8) deals with student loans. So long as there is no 
hardship, the following loans are non-dischargeable. 

(A)(i) 	an educational benefit overpayment or loan made, 
insured, or guaranteed by a governmental unit, or made under 
any program funded in whole or in part by a governmental unit 
or nonprofit institution; or 

(A)(ii) 	an obligation to repay funds received as an educational 
benefit, scholarship, or stipend; or 

(B) any other educational loan that is a qualified education loan, as 
defined in section 221(d)(1) of the Internal Revenue Code of 
1986, incurred by a debtor who is an individual; 

Section 523(a)(8)(A)(ii) was added by BAPCPA to cover loans made by 
nongovernmental and profit-making organizations. The BAPCPA Code provision 
protects four categories of educational claims from discharge: 

(1) loans made, insured, or guaranteed by a governmental unit; 

(2) loans made under any program partially or fully funded by a 
governmental unit or nonprofit institution; 

(3) claims for funds received as an educational benefit, scholarship, 
or stipend; and 
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(4) any "qualified educational loan" as that term is defined in the 
Internal Revenue Code 

The bankruptcy court concluded the debt was subject to discharge because 
the Debtor never received the funds. She only received a credit. For the loan to 
be non-dischargeable the Debtor must receive actual funds. The BAP affirmed. 

IN REM STAY RELIEF 

In re Ellis 523 B.R. 673 (9th BAP 2014) 

11 USC 362(d)(4) says that with respect to a stay of an act against real property 
under subsection (a), by a creditor whose claim is secured by an interest in such 
real property, if the court finds that the filing of the petition was part of a 
scheme to delay, hinder, or defraud creditors that involved either-- 

(A) transfer of all or part ownership of, or other interest in, such real 
property without the consent of the secured creditor or court approval; or 

(B) multiple bankruptcy filings affecting such real property. 

The Debtor defaulted on a note and deed of trust by failing to make 
required payments. Since her default, the Debtor has filed five chapter 13 and 
chapter 7 bankruptcy cases in the Northern District of California. 

On August 23, 2013 Mr. Yu purchased the Debtor's Property from Deutsche 
Bank and a grant deed in Mr. Yu's favor was recorded the same day. The Debtor 
filed a chapter thirteen on December 9, 2013. Mr. Yu filed a Motion for Relief 
from Stay and In Rem Relief under §362(d)(2) and § 362(d)(4). 

The bankruptcy court lifted the stay and it granted in rem relief as well. 
The Debtor appealed. After the Debtor filed the appeal, she filed a motion to 
convert her bankruptcy case from one under chapter 13 to one under chapter 7. 
The case was converted. Thereafter, the bankruptcy court granted her a 
discharge. 

The BAP held that the appeal of the order lifting the stay was rendered 
moot by the discharge. However, granting in rem relief was error. 11 USC 
362(d)(4) says that with respect to a stay of an act against real property under 
subsection (a), by a creditor whose claim is secured by an interest in such real 
property, if the court finds that the filing of the petition was part of a scheme to 
delay, hinder, or defraud creditors that involved . . 

Mr. Yu was not a creditor. A party seeking in rem relief under §362(d)(4) 
must establish, and the bankruptcy court must find, that the movant is a 
creditor whose claim is secured by an interest in the property in question. 
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STRONG ARM POWERS AND STATUTES OF REPOSE 

In re EPD Investment Company 523 B.R. 680 (9th  BAP 2015) 

The Debtor filed bankruptcy on February 9, 2011. The Trustee sued Bank 
of America and other creditors alleging that Debtor operated as a Ponzi scheme 
between 2003 and the date the petition was filed. 

The Trustee filed two complaints. One on November 30 and the other on 
December 2, 2012. This is within the two years prescribed in § 546(a)(1)(A). The 
California fraudulent transfer statute, CAL. CIV.CODE § 3439.09(c), is a seven 
year statute of repose. 

The Trustee was extending the Bankruptcy Code's 2 year limitation under 
11 U.S.C. §548(a)(1) by utilizing the state statute of limitation pursuant to 11 
U.S.C. §544(b)(1). 

A statute of limitations creates an affirmative defense if a party fails to 
initiate an action within a specific time period, whereas a statute of repose 
extinguishes a party's claim after a fixed period of time, usually measured from 
one of the defendant's acts 

The issue was whether the Trustee could recover transfers seven years 
back from the filing date of February 9, 2011 or seven years back from when 
the complaints were filed. 

The bankruptcy court determined that §546(a) has no effect on the seven-
year limitations period set forth in CAL. CIV.CODE §3439.09(c); it runs 
concurrently with the two year statute of limitations set forth in §546(a) 

The BAP reversed. It held that as long as the applicable statute of repose 
has not yet expired at the time the bankruptcy petition is filed, a trustee's 
complaint is timely if filed in accordance with § 546(a). Holding otherwise would 
frustrate a trustee's ability to recover property for the bankrupt estate's benefit, 
a congressional goal intended to be accomplished by the Code. Accordingly, the 
Trustee could pursue transfers occurring within seven years prior to the petition 
date—i.e., back to December 7, 2003. 

CLAIMS 

Sold out junior filed claim. Debtor argued the debt was barred by 
California's 4 year statute of limitations. The note had a choice of law provision 
in it that selected Ohio. Ohio has a 6 year statute of limitations. 
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The bankruptcy court held that, when a federal court considers claims 
based on state law, the forum state's choice of law rules apply. This rule 
typically is applied in diversity-of-citizenship cases. It also is applied in federal 
question cases when the federal court is exercising supplemental jurisdiction 
over state law claims. Applying the choice of law rules of California, the 
bankruptcy court found Ohio law applied and overruled the Debtor's objection to 
claim. 

The BAP reversed the bankruptcy court. It found the bankruptcy court 
improperly applied California's choice of law rules, rather than the federal choice 
of law rules. 

Because the bankruptcy court is exercising federal question jurisdiction 
pursuant to 28 U.S.C. §§1334 and 157(b)(2)(B), federal choice of law rules apply. 
The choice of law rules of the forum state generally are irrelevant in answering 
choice of law questions in federal question cases. In the Ninth Circuit, federal 
choice of law rules generally follow the Restatement (Second) of Conflict of Laws. 

Before 1988, the Restatement treated statutes of limitation as procedural 
matters. Procedural matters are governed by the forum state's rules. The 
restatement was amended in 1988. The amendment now reflects an intent to 
apply the same general conflict of law principles to statutes of limitations that 
are applied to substantive provisions of law. 

When the choice of substantive law appears in a contract, Restatement 
§187 applies. Under Restatement § 187, the bankruptcy court generally can and 
should enforce the contractual choice of law provision as long as: (1) the chosen 
state has a "substantial relationship" to the parties or the transaction; and (2) the 
forum state has no fundamental policy that is inconsistent with the chosen 
state's law. 

The BAP found that the record instead supported a substantial relationship 
determination with Ohio. Because the Restatement now treats statutes of 
limitation as substantive, as opposed to procedural, Ohio law would apply. 
However, the BAP held that California law had to apply instead. 

The reason was a 1981 Ninth Circuit case that followed the Restatement 
before it was amended in 1988. Des Brisay v. Goldfield Corp., 637 F.2d 680, 682 
(9th Cir.1981) held that the standard contractual choice of law provision does 
not cover choice of law questions involving statutes of limitations because the 
Restatement generally characterizes statutes of limitations as procedural in 
nature and hence controlled by the forum state's laws. 

The BAP concluded by stating "Even if we suspect that the Ninth Circuit 
would decide Des Brisay differently today, it is not our role to decide which 

4 



Ninth Circuit decisions no longer represent good law. That prerogative is enjoyed 
only by the Ninth Circuit and the Supreme Court." 

In re Gillespie 516 B.R. 586 (9th  BAP 2014) 

For purposes of the discharge injunction, when does an attorney's fees 
claim arise? When the fees are incurred or when the underlying claim arises? 
This issue comes up where the Court modifies the automatic stay so the parties 
can resume litigation in state court. In this case that happened and the state 
court ruled against the Debtor. The Creditor was entitled to attorney fees, and 
the issue presented was whether the attorney fees earned after the stay was 
modified are a pre or post petition debt. 

The decision was controlled by In re Marra, 424 F.3d 1018, 1026-27 (9th 
Cir.2005). It held that even if the underlying claim arose prepetition, the claim 
for fees incurred postpetition on account of that underlying claim is deemed to 
have arisen postpetition if the debtor "returned to the fray" postpetition by 
voluntarily and affirmatively acting to commence or resume the litigation with 
the creditor. 

The rationale is even if a cause of action arose pre-petition, the discharge 
shield cannot be used as a sword that enables a debtor to undertake risk-free 
postpetition litigation at others' expense. 

The bankruptcy court held that, because the debtor's participation in 
postpetition litigation was "not entirely voluntary", the creditor's fees claim 
arose prepetition and hence was subject to the debtor's chapter 7 discharge. The 
bankruptcy court primarily relied on the fact that Gillespie was a defendant in 
the state court litigation, whereas the debtor in YhQrra was the plaintiff. 

The BAP reversed. It found that the state court litigation was, at bottom, a 
dispute over ownership of the collateral, with each side using the litigation as an 
opportunity to assert their respective interests in the collateral and to assert 
claims for damages to the extent their respective property interests were 
interfered with. 

Simply put, whichever side was nominally designated as the plaintiff and 
whichever was nominally designated as the defendant did not, in this instance, 
change the fundamental nature and purpose of the litigation. 

In re Goldstein 526 B.R. 13 (9th BAP 2015) 

This arises out of a HAMP modification. Under HAMP, the servicer will 
send out a three month trial period plan (TPP). The TPP required the Debtors to 
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make the first of three payments by a specified date and to provide executed 
copies of the TPP and certain other required documentation. 

The issue that comes up in TPP situations is that the bank never provides a 
permanent loan modification nor does it send a notice of denial of modification. 
That is what happened in this case. 

The Debtors stopped their payments after May 2010, and in August 2010, 
filed for protection under chapter 7 to stop foreclosure proceedings. They 
received their discharges in December 2010, and the bankruptcy case was closed 
as a no asset case. Two years later the Debtors sued the bank. Some of the claims 
related to the Trial Period Plan. 

The case was reopened. The bank offered to buy the claims from the 
Trustee. The Debtors argued that, as a matter of law, their right to remedy under 
the TPP Claims was created by the postpetition decisional authority in Wigod, 
West, and Corvello, and not before. They contended, therefore, that the TPP 
Claims necessarily constituted postpetition claims. The bankruptcy court rejected 
this argument and found them to be pre-petition claims. The BAP affirmed. 
These courts did not create new legal rights. They interpreted the respective 
borrowers' rights under state laws then in effect to consider the impact of HAMP 
provisions and related agreements. 

For anyone who does mortgage modification litigation. Corvello v. Wells 
Fargo Bank, NA, 728 F.3d 878, 883 (9th Cir. 2013), as amended on reh'g in part 
(Sept. 23, 2013) is worth a read. 

There, the Court noted that Paragraph 2G of the TPP says there can be no 
contract unless the servicer sends the borrower a signed Modification 
Agreement. Corvello held that Paragraph 2G cannot convert a purported 
agreement setting forth clear obligations into a decision left to the unfettered 
discretion of the loan servicer. The more natural and fair interpretation of the 
TPP is that the servicer must send a signed Modification Agreement offering to 
modify the loan once borrowers meet their end of the bargain. 

EXEMPTIONS 

In re Gray 523 B.R. 170 (9th  BAP 2014) 

The Debtor's schedules did not list as an asset or claim as exempt any 
prepaid rent. At the 341 hearing the Trustee asked about a large payment made 
to the Debtors' landlord. It was prepaid rent. The Trustee demanded turnover of 
$900.00 representing the prepayment of the post-petition rent. The Debtors 
amended their schedules to exempt it. Trustee objected to the exemption based 
upon the bad faith of the Debtors. 
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The Bankruptcy Court sustained the Trustee's objection. The BAP reversed. 

In Law v. Siegel, — U.S. --, 134 S.Ct. 1188, 188 L.Ed.2d 146 (2014), the 
Supreme Court held that the bankruptcy court exceeded both its statutory 
authority and inherent powers when it ordered that the funds protected by the 
debtor's homestead exemption be surcharged to pay administrative expenses. in 
dicta, the Supreme Court found no equitable power in the bankruptcy court to 
deny an exemption as a remedy to debtor's bad faith conduct. 

CHAPTER THIRTEEN 

In re Schlegel 2015 WL 783710 (9th BAP)  

This case involved a plan that was to pay a 48% dividend to unsecured 
creditors. It also stripped a large second deed of trust. The plan provided that 
the wholly unsecured lien of CitiMortgage would be treated and paid as an 
unsecured claim under the Plan. However, the Plan apparently did not take into 
consideration CitiMortgage's claim when it promised to pay unsecured creditors 
a 48% dividend. 

The Court held that the case could be dismissed for cause for the Debtors 
failure to pay the approved percentage and that it was proper to allow 
CitiMortgage's claim as unsecured. 

Secured creditors in a chapter 13 case may, but are not required to, file a 
proof of claim. See Rule 3002(a). Such creditors may choose not to participate in 
the bankruptcy case and look to their liens for satisfaction of the debt. 

However, if the lien is avoided and the formerly secured creditor failed to 
file a secured claim prior to the claims bar date, the creditor may file a proof of 
claim within 30 days after the order avoiding the lien becomes final. See Rule 
3002(c)(3). 

CitiMortgage filed its proof of claim, albeit as a secured claim, on October 
12, 2009, after the bankruptcy court had orally granted the Motion to Value, but 
before the entry of the Valuation Order on October 22, 2009, which deemed the 
claim unsecured. Thus, its claim was timely filed within the 30 days required 
under Rule 3002(c)(3). 

In re Richter 525 B.R. 735 (9th BAP 2015) 

This is an excellent analysis of the interplay between state law redemption 
statutes and Chapter Thirteen Cure provisions. 
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The matter came before the Court on a motion by Rustling Oaks for relief 
from the automatic stay so it could commence an unlawful detainer proceeding 
against the debtor. Rustling Oaks had purchased the residence at a prepetition 
homeowners association foreclosure sale. 

When there is an HOA foreclosure in California, the owner may pay the 
statutory assessments before the sale. After the sale, the owner has 90 days to 
pay the purchase price of the residence. This is the post foreclosure right of 
redemption. See Cal. Civ. Code §5715(b); Cal.Civ.Proc.Code §729.035. 

This Debtor did not equitably or statutorily redeem his residence in 
accordance with applicable California law. He did not pay the entire amount of 
the delinquent assessments prior to the foreclosure sale, and he did not pay the 
purchase price of the residence in full within 90 days of the sale. Instead, Debtor 
filed his petition before the statutory redemption period expired. His plan 
proposed to pay the delinquent assessments over a 60—month term. 

The Court framed the issue as follows: When a foreclosure sale of a 
debtor's principal residence has occurred prepetition and the debtor then files a 
Chapter 13 petition before his statutory right to redeem expires, what are his 
options under the Bankruptcy Code to save his residence. 

The Debtor set out two options. 

The first option sought to save the residence under the provisions of 
§1322(b)(3) and (b)(5). They say that a debtor may propose a plan that provides 
for the curing of any default. The plain meaning of cure, as used in 1322(b)(3) 
and (5), provides a debtor with the right to remedy a default and restore 
matters to the status quo ante. In other words, cure will nullify all consequences 
of default. 

This option failed because the Debtor failed to acknowledge §1322(c)(1) 
which limits §1322(b)(3) and (b)(5). It states that a default with respect to, or 
that gave rise to, a lien on the debtor's principal residence may be cured under 
paragraph (3) or (5) of subsection (b) until such residence is sold at a foreclosure 
sale that is conducted in accordance with applicable nonbankruptcy law. 

Here the residence was sold, but the Court did note the differing views of 
when a property is sold at a foreclosure sale. Is it when the gavel falls at the sale 
or when the deed is recorded. It adopted the former, which is also followed in 
our jurisdiction. See In re Grant, 303 B.R. 205 (Bkrtcy. D. Nev. 2003). 

Because the residence was sold at a foreclosure sale before the petition 
date, the Debtor could no longer utilize the cure provisions of §1322(b)(3) and 
(b)(5). 
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The second option sought to save the residence under 1322(b)(2). Under 
that provision, a debtor is allowed to propose a plan that will modify the rights 
of holders of secured claims or of holders of unsecured claims. If this option is 
viable, the Debtor can exercise and modify his statutory right of redemption by 
paying the redemption price over the duration of his Plan. 

Sadly, this option also failed. Rustling Oaks was not a creditor. To be a 
creditor, it had to have a claim. A claim means a right to payment, or a right to 
an equitable remedy for breach of performance if such breach gives rise to a 
right to payment. 11 U.S.C. §101(5)(A), The plain meaning of right to payment is 
nothing more than an enforceable obligation. 

To the extent a debtor's failure to redeem within the required period 
constitutes a breach of performance, the only remedy that the purchaser can 
obtain is the right to receive the trustee's deed. The purchaser would not be 
entitled to a money judgment against the debtor for the redemption price, and it 
would not be entitled to a right to foreclose on the property to be paid from the 
sale proceeds. 

Because Rustling Oaks is a purchaser of property subject to a statutory 
right of redemption, it does not hold a claim by reason of Debtor's right to pay 
the redemption price. It has no right to payment, only the right to a deed. For 
that reason, the Debtor could not rely on §1322(b)(2) to exercise and modify his 
right of redemption 

APPEALS 

In re Rivera 517 B.R. 140 (9th  BAP 2014) 

This case involved the dismissal of a chapter 13 bankruptcy. After the 
Judge orally ruled from the bench that the case should be dismissed, but before 
the order was entered, the Debtor filed a notice of conversion to chapter 7. This 
resulted in the chapter 7 case being dismissed based upon problems that arose 
in the chapter 13 case. 

To voluntarily convert a case from chapter 13 to chapter 7, a debtor only 
needs to file a notice of conversion. In re DeFrantz, 454 B.R. 108, 114 (9th Cir. 
BAP 2011), citing §1307(a) and Rule 1017(f)(3). The debtor's right to convert a 
pending chapter 13 case to chapter 7 by filing a notice of conversion is 
considered absolute. 

While the bankruptcy court already had orally ruled that the case would 
be dismissed, the court's ruling was not final and effective until the entry of its 
dismissal order. Rule 9021; In re Taylor, 884 F.2d 478, 481 n. 4 (9th Cir.1989). 
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Accordingly, when the Debtor filed his conversion notice, the notice 
automatically and immediately converted his case from chapter 13 to chapter 7. 
In turn, when the bankruptcy court entered its case dismissal order a few days 
later, the court dismissed the Debtor's chapter 7 case based on problems that 
arose in the Debtor's chapter 13 case. 

The Court dismissed the Debtor's appeal. 

It stated that even if it assumed that the bankruptcy court erred when it 
dismissed the Debtor's chapter 7 case based on pre-conversion problems, an 
erroneous ruling by the bankruptcy court does not mean that the ruling 
automatically was void or invalid. Rather, it was incumbent upon the Debtor to 
seek appropriate relief from the erroneous dismissal order. 

At a minimum, the Debtor should have filed a motion under Rule 9024 
asking the bankruptcy court for relief from its dismissal ruling in light of the 
conversion of the case to chapter 7. 

When, an appellant did not participate in the proceedings leading up to the 
adverse decision, the appellate court ordinarily will not entertain an appeal from 
that decision unless the appellant availed himself or herself of the opportunity 
to seek relief under Civil Rule 60(b). 
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